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GILBERT AND NERLE GARDXER I
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.I_ _:

Robert G. Carter,
Attorney at Law

Crawford H. Thomas, Chief Counsel
Peter S. Pierson, Associate Tax

C o u n s e l

O P I N I O N_----_-

This appeal is made pursuant to section 19059
of the Revenue and Taxation_.Code from the action of the
Franchise Tax Board in denying the claim of Gilbert and
Nerle Gardner for refuind of personal income taxes ini the
amounts of $418.03 and $257.34 for the years 1959 and
1960, respectively.

Appellants, ~rho are husband and wife, filed
joint personal into?,.-e tax returns for the years in question.
They paid deficiency assessments issued by respondent for
the years 1959 and 1960 and filed a timely claim seeking
refund of that portion of the assessments which represented
adjustment of their depreciation deductions for these years.
The adjustment involved dep-leciation deductions for property
hereafter described.

On Octo;jer 1, 1959, appellants purchased six
acres of land located in Firebaiigh,  Caiifokia, together
with improvements consistins mainly of ca-oins which were
rented to farm laborers. Appellants executed-a noninterest
bearing contract of sale which provided for payment of t'he
price in 240 monthly InstallmentS of $1,000 each.
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Eased u;SOil &-j-is-~~;efits  pf.qic’fi are no’i; x;?,z.teriai.  There,
appellants  coquted a Ret c o s t  o f ::;;233,$2o.m for the property.
01 this tifiount  , :)\;5,772.7::- 5~~s aZ_loc~_ted  t o  l&xi alil the
bjlance of :$227,7k1.36 was considered the cost basis of the
improvements for p-m--oses of coCQutii1g depreciation deductions.

3espondent  corputed a total cost basis Of
*II“:21:-1,  619.30 for the property by a,dding  certais z&ii’cionai
c o s t s  to.the gross contpact p-ice of :;~;2’+G,000.00. I t  EiilOC2ted
(:;71;,‘-1-05.46 of this  cost  to  the lc7JRd and a d j u s t e d  a.g;?ellants’
degreciatioii  deductions for the yezrs 1959 a-d 1760 Sy using
$163,213.bk  as a basis for the iqrovenents.

It  is  a~~3ellzlts1 contentioil  that resgondeat * s USA
of (;163,213& as a basis fo_-yr t’re iiii2Tove~LieLts  dsprived t’nea
of proper degreciation deductions. * Besno:ldent’s  additions
to t’ne total cost basis of the entire.protierty  aYe not ’
contested.

provides:
Section 17208 of the 1!evenue and Taxation Code

(a) There shall be allowed as a depreciation
deductioil a reasonable ’ illo~w~ce  for the
ekimustioiz, r;.:ear  aad t e a r  (ii1c~luding a i’eaSOII-
ab le  allomnce for obsoles,c,ence) --(. .‘..

.’ . .
(1) CUTs;zSerty.  used in the trade or

‘s; or

(2) Of pr operty  .held fo7 t’ne productio-n
o f  inconle.
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T h e  sole evideilce  subaitted on behalf of axpella’lts
cons i s t s  o f  ax, appra isa l  Cated Lugust  3> 196;-:.,  v’nLc’n plcces
a market value of :::2?-,GGO  on the land, exclusive of ail
improvements, as  o f  Gctobcr 1, 1459. .k~;jellantsI c l a i m  is
foUnded on the premise t5lt.t the a~prai*s&l establishes the
market value and, i;‘nerefo-;.e,  the cost of the lend and that
the balance of the ourchase price represents the cost of
improvements a On this pre-iiise, t’ne cost of the ixgrovements
would be :;;;217,6lg. 30. .

The force of the ap>raisal  as evidence of the value
of the land is tJe&ened because t’ne qpraisal  was EI&CZ
approximately  five years after the sale. A retrospective  .
appraisal  is not entitled to great xeight as evidence.
(Luron 3uilciing Zo,, 15 3.T.B. 1107, zff*d, 53 F.26 575;
Old Xission Y.ortlsad Ce::ent Zo. ,
&76. >

25 B.T.;_. 305, ..ar”f’d, .@ 3.2d
:.

Appellaxts  1 proi?osed alloc&ion of .the purchase
price, moreover, rests on the asstiqtion  t’nat’the stated srice
for the land and improve;lests was eGua1 to their combine,d
fair market value. That assuqtioi? is not necessarily correct.

Since the present vaiue of a. dollar payable in a
future year is less than its face value, the .stated price Or”
property may b e influenced by term s requiring 3aymZnt over a
period of years. The state5 price must Se consiriere-3 in
connection with t’he terns of gayL]ent. (i.i k 2:illine  G2=5_-z-_--__-
38 T.C. 357.1 I: n ;.;g,rc~~s gc:?!Lct,  T . c. 3.’ -3AkelLAo  . , ixxt. isos. 12399-
12lt02, Y-T-----^---hne 9, 19k0, proyerty r;L?ich sold for a stated >?Zce
o f  :$75,000 payable over 2 five-yesr tex; ~rithout interes-l  I:;ZS
held to have a market value of only $60,000 three days before
the sale, One reason for the court’s refusal to recognize
fair ma.rl;et V2iUS 3.s be ing equal to the stated price xas that
no interest IiaS charged.

In,the case ‘oefore.us, the purchase ??i.ce i?as
influenced by terms. providing for 2 gment over ‘a tlrenty-year
period without interest. It is reasonable to _assuxe,. . . I . .‘vefore, that the stated crice kias considerably greater

-‘- _i’fle actual vali;e (jf t-n-e laid ?ii;i i~i~ro\?~nents,i* L _ c&A A ‘mu s ,
even if the value 1 of the lanZ :~7z.s .,jSb> 000 as q~ellaiits
contend, -i;he value. of the i~+rove:.:e~ts  ;~as substantially less

--than the bal,ance  of the total price. In other ?iords, the
share of the total price ai.iocable  to the im?rovenents on
the basis of relat ive  values ;.;gs touch less ‘ihgl t’l,e share
xnic’h -appellants groy;ose to aU_ocate -Go t;lose  ~~iL~rOV6iGefitS.
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